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Marijuana in the Workplace Moderator:
 Lisa Mills, Brown Mills Klinck Prezioso LLP(Ottawa - Canada)
 Panelists:
 Michael Clarkson, Ogletree Deakins (Boston - US)
 Jillian Houlihan, Pink Larkin (Halifax - Canada)
 Sheena McCaffrey, Baker Botts (London - UK)
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Agenda
 • Overview of Legislative Landscape in Canada, US and UK
 • Benefit Plans Coverage for Medical Marijuana
 • Safety Concerns Posed by Marijuana Use
 • Accommodation of Medical Marijuana in the Workplace
 • Testing for Marijuana Use
 • Best Practices
 • Questions & Answers
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Canada Cannabis for Medical Purposes:
 • Governed by the Access to Cannabis for Medical Purposes Regulations
 • Persons authorized by their health care practitioner to use cannabis for a medical purpose may purchase cannabis directly from a licensed producer, produce a limited amount of cannabis for their own medical purposes, or designate someone to produce it for them.
 • Possession limit is the lesser of the equivalent of 150 grams or 30 times the daily amount of dried marijuana
 Pending Legalization of Cannabis:
 • Bill C-45 – Cannabis Act – is scheduled for a Senate vote by June 7, 2018. Provinces will need 8 to 12 weeks to prepare for retail sale, so early August 2018 is the earliest that cannabis will be available for purchase.
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Canada Cannabis for Medical Purposes:
 • Governed by the Access to Cannabis for Medical Purposes Regulations
 • Persons authorized by their health care practitioner to use cannabis for a medical purpose may purchase cannabis directly from a licensed producer, produce a limited amount of cannabis for their own medical purposes, or designate someone to produce it for them.
 • Possession limit is the lesser of the equivalent of 150 grams or 30 times the daily amount of dried marijuana
 Pending Legalization of Cannabis:
 • Bill C-45 – Cannabis Act – is scheduled for a Senate vote by June 7, 2018. Provinces will need 8 to 12 weeks to prepare for retail sale, so early August 2018 is the earliest that cannabis will be available for purchase.
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Canada The Cannabis Act would allow adults 18 years and older to:
 • possess up to 30 grams of legal dried cannabis or equivalent in non-dried form
 • share up to 30 grams of legal cannabis with other adults
 • purchase dried or fresh cannabis and cannabis oil from a provincially-licensed retailer
 • grow up to 4 cannabis plants per residence for personal use from licensed seed or seedlings
 • make cannabis products, i.e. food and drinks, at home
 Provinces would have authority to restrict where and how cannabis may be consumed, increase but not lower the minimum age, lower the possession limit, and impose additional requirements on personal cultivation.
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United States Jeff Sessions, not Jeff Spicoli
 • Medical marijuana remains a “Schedule I” controlled substance under Federal Law.
 • 1/4/2018 Attorney General Sessions reversed the Obama Administration’s hands-off approach. • This won’t impact OR, CO, NM – as they have already relied on the Controlled Substances
 Act to reject employment claims.
 • This may not impact MA and CT – as those states relied on state anti-discrimination laws.
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US Medical Marijuana Statutes and Job Protections
 Eleven States with Medical Marijuana Statutes Containing Express Job Protections/Anti-Discrimination Provisions:
 1. Arkansas 7. Minnesota
 2. Arizona 8. New York
 3. Connecticut 9. Nevada
 4. Delaware 10. Pennsylvania
 5. Illinois 11. Rhode Island
 6. Maine Wait, no California?
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United Kingdom
 • “UK is the world’s largest exporter of legal cannabis (in the form of medical products)” International Narcotics Control Board.
 Source The Economist 17 March 2018
 • “Medical Marijuana” is not legal. Marijuana remains a Class B illegal drug.
 • Sativex (a cannabinoid derivative) is licensed and only licensed in the UK for the treatment of MS. Sativex is a Class B drug and misuse is a criminal offence.
 • No current indication that the UK government will license marijuana for medical use.
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Benefit Plans Coverage for Medical Marijuana- Canada
 • Health Canada has not approved cannabis for therapeutic purposes. Cannabis is not an approved “drug” under the Food and Drug Regulations and therefore has no Drug Identification Number (DIN).
 • Cannabis is not typically considered a “drug” for purposes of coverage by private drug plans.
 • Emergence of private insurers offering coverage for medical cannabis as an add-on to extended healthcare plans.
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Benefit Plans Coverage for Medical Marijuana- Canada Is denial of coverage for medical cannabis discriminatory?
 • Canadian Elevator Industry Welfare Trust Fund v. Skinner, 2018 NSCA 31 • Trustees of medical plan rejected member’s claim for reimbursement of
 medical marijuana because the plan did not cover prescription drugs not approved by Health Canada.
 • Human Rights Board of Inquiry upheld member’s human rights complaint, finding denial was discriminatory on the basis of disability.
 • Nova Scotia Court of Appeal allowed the appeal. Non-coverage of drugs not approved by Health Canada does not contravene the Human Rights Act.
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Benefit Plans Coverage for Medical Marijuana- Canada Canadian Elevator Industry Welfare Trust Fund v. Skinner, 2018 NSCA 31 (continued)
 • Benefit plans are not required to make a medical assessment of each claimant and provide coverage according to their needs, irrespective of the terms of the plan.
 “Refusing Mr. Skinner a drug not approved by Health Canada does not differentiate him from others disabled by chronic pain. No beneficiary received medical marijuana. No beneficiary received drugs not approved by Health Canada. The Plan’s exclusion of such drugs was not “based on” Mr. Skinner’s disability.” (para. 87)
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Benefit Plans Coverage for Medical Marijuana- UK
 If Medical Marijuana were permitted/legalised? • General UK position – Employer provided Medical Insurance/Cover
 • is an adjunct to NHS cover/treatment • employers are not obliged to provide ‘top-up’ medical cover or any medical cover as
 an adjunct to NHS cover • likely if marijuana was licensed for medical use coverage/prescription would be only
 from the NHS and reimbursement of prescription costs might be limited • would health insurers include medical marijuana as a covered treatment for certain
 illnesses/conditions? • UK private medical cover does not generally cover ‘chronic conditions’. It is likely that
 if medical marijuana was legalised and used to alleviate or control symptoms this would not be covered by private medical insurance after an initial diagnostic/ stabilisation period.
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Safety Concerns Posed by Marijuana Use
 • Chronic use = apathy plus reduced cognitive function, attention, learning and motor skills (even when not acutely intoxicated).
 • Impulsive decision making.
 • “Occasional use of marijuana by non-addicted individuals increases the odds of becoming involved in a car accident by more than two fold. In laboratory simulation studies, single-dose administration of marijuana significantly increased lane weaving, impaired subjects abilities to visually track other cars, reduced reaction times, and interfered with their ability to divide their attention (e.g., drive and change the radio station at the same time).”
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Safety Concerns Posed by Marijuana Use
 • “Individuals may believe wrongly that they are capable of driving when, in fact, they are dangerously impaired. In Colorado, traffic fatalities involving marijuana roughly doubled in the first two years after marijuana was legalized, and marijuana caught up with alcohol as the leading cause of traffic accidents.”
 • “Among chronic marijuana users, these impairments have been found to last for at least three weeks following complete abstinence.”
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Must Medical Marijuana Use be Accommodated in the Workplace? – US Cristina Barbuto v. Advantage Sales and Marketing (MA – July 17, 2017)
 • Plaintiff was subject to a pre-employment drug test. She notified her employer that she was prescribed marijuana for treatment for Crohn’s disease. The employee was not hired.
 • The court held that an exception to an employer’s drug policy to permit the employee’s use of medical marijuana is a facially reasonable accommodation under MA’s ADA-analog.
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Must Medical Marijuana Use be Accommodated in the Workplace? – US
 Barbuto (cont’d) – Holding Recap • Medical marijuana users may assert claims for handicap discrimination.
 • Employers must engage in an “interactive process” with a medical marijuana user to determine if he or she can perform his or her job duties with a reasonable accommodation.
 • No implied right of action under the MA Medical Marijuana Act.
 • Termination did not violate public policy.
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Must Medical Marijuana Use be Accommodated in the Workplace? – US
 Katelin Noffsinger v. SSC Niantic Op. Co. LLC (Conn – August 8, 2017)
 • Plaintiff was subject to a pre-employment drug testing. Plaintiff notified her employer that she was a registered medical marijuana user. Nevertheless, the employer rescinded the plaintiff’s job offer because of the failed drug test.
 Federal law does not preempt the Connecticut medical marijuana statute’s anti-discrimination provisions.
 See also Callaghan v. Darlington Fabrics, Co. (Rhode Island).
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Must Medical Marijuana Use be Accommodated in the Workplace? - UK
 Equality Act 2010 – covers disability discrimination
 • If a person is disabled under the Equality Act definition their employer or prospective employer must consider if it can make ‘reasonable adjustments’ to enable the person to perform the role.
 • What might this include? • Adjustments to job/role • Adjustments to working hours/base for work/working environment
 • If medical marijuana were made legal? • A person diagnosed with multiple sclerosis is always treated as disabled under the Equality Act. A
 person using medical marijuana would need to be ‘disabled’ for the purposes of the Equality Act. • Assuming the person’s condition meant they fell within the Equality Act the employer would need
 to consider what if any ‘reasonable adjustments’ could be made having regard to the role.
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Testing for Marijuana Use - UK Recruitment
 • General principle – permissible but in determining whether or not to test employer should consider reason/justification for testing e.g. is it necessary for the role/post.
 • Need to consider at what stage any testing/screening is undertaken
 During Employment
 • General Principle – permissible but:
 • is the role one where mandatory testing is be required?
 • is the role one where impairment/ability to do the job is safety critical?
 • if so, is regular testing justified or is random testing justified or is testing relevant/where issues/concerns have been triggered?
 • if testing is to take place, employers’ policy and potential outcomes of a breach/failure must be clearly communicated to the work force
 • The UK Information Commissioners guide see https://ico.org.uk/for-organisations/guide-to-data-protection/employment/ Employment Practices provides a useful overview of the ICO’s views on alcohol/drug testing and the impact of UK data protection laws
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Testing for Marijuana Use - US OSHA General Duty Clause Violation:
 (1) Employer failed to keep its workplace free of a hazard;
 (2) Hazard was “recognized” either by the cited employer individually or by the employer’s industry generally;
 (3) Recognized hazard was causing or was likely to cause death or serious physical harm; and
 (4) there was a feasible means available that would eliminate or materially reduce the hazard.
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Post-Accident Drug Testing - US
 • OSHA anti-retaliation preamble to 29 C.F.R. 1904.35: Blanket post-accident drug testing is not permitted.
 • Employers must limit post-accident drug testing to situations where there is a reasonable possibility that the employee’s drug use could have contributed to the injury.
 • Takeaway: Train supervisors to spot signs and symptoms of drug use, including marijuana.
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Testing for Marijuana Use - US What About Federal Laws on Drug-Free Workplaces?
 • Under DOT regulations, marijuana use is prohibited for safety-sensitive positions.
 • The Drug-Free Workplace Act (DFWA) applies to certain federal contract/grant recipients, and:
 • Does NOT require drug testing in the workplace. • Does NOT require employers to fire employees for
 positive drug test. • REQUIRES continuous good faith efforts to maintain a
 drug-free workplace.
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Marijuana Key Takeaways - US Is There a Right to be Stoned at Work? • Employers are still required to provide employees with a safe
 workplace
 • Florida’s Amendment 2: accommodation of on-site medical marijuana use in employment is not required
 • Coats v. Dish Network, LLC (Colo. 2105): termination of employee who tested positive for marijuana upheld because his use violated federal law and the company’s drug policy.
 • Oregon and Washington: employers are not required to change drug-free workplace policies to accommodate medical marijuana use.
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Marijuana Key Takeaways - US
 • Employers are not required to accommodate on-site use of medical marijuana, marijuana intoxication on the job or recreational marijuana.
 • Employers should still be able to enforce their drug-free workplace policies (including drug testing) for safety-sensitive jobs – but an ADA-like interactive process is encouraged.
 • Beware specific employment protections for medical marijuana in 12 states (and counting).
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Best Practices
 • Filter all prescription drug/medical marijuana decisions through someone well-versed in the area.
 • Review your drug testing and disability policies.
 • Educate workers regarding the risks of drug abuse.
 • Educate supervisors to spot signs of intoxication.
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Best Practices • Define and identify safety-sensitive jobs.
 • Consider Employee Assistance Programs to help employees cope with drug and alcohol abuse.
 • Watch (closely!) for new developments.
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Marijuana in the Workplace
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