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Robert J. McLaughlinPartnerDirect Dial : 518 .433 .2421Direct
Facsimile : 518 .465 .1567

mail : r mcla11ghlin @ hodgsonruss.com

Via and DeliveryCharlotte Breeyear, DirectorBureau of
ContractsOffice o f the New York State Comptroller110 State
Street11th FloorAlbany, NY 12236

Chairman Mark D GearanNew York State Gaming CommissionOne
Broadway CenterSchenectady, NY 12305

Chairman Kevin LawNew York Gaming Facility Location BoardOne
Broadway CenterSchenectady, NY 12305

January 2, 2015

RE: Selection o f the New York Gaming Facility Location Board (
Board ) datedDecember 17, 2014

Dear Director and Chairmen:

Greenetrack, Inc. ( Greenetrack ) submits this request to (i)
annul the selection and theprocess established by the Board and the
New York State Gaming Commission ( Commission )

in connection with the selection o f four (4) casinos in upstate
New York pursuant to the UpstateNew York Gaming Economic
Development Act of 2013 (the Act ); and (ii) establish a newRFA as
requested by the Governor because the Board's actions (a) violated
the separation o fpowers clause of the State Constitution; (b)
violated the provisions of the Act; (c) violated theprovisions of
the State Finance Law governing state procurements (such as the
RFA); and (d)was arbitrary and capricious.

677 Broadway Suite 301 Albany New ork 12207 telephone
518.465.2333 facsimile 518.465 .

Albany Buffalo New ork Palm Beach Saratoga Springs Toronto
www.hodgsonruss.
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INTRODU TION

Greenetrack is an Alabama corporation operating a gaming
facility in Eutaw, AL.Greenetrack is the largest African-American
owned gaming facility in the United States and hasbeen certified by
New York State as a Minority Business Enterprise ( MBE ). 1

On March 31, 2014, the Board issued a Request For Applications (
RFA ) for fourcasino licenses pursuant to a procedure set forth in
the Act. The RF A was governed by theProcurement o b b y i n ~Law
(Sections 139-j and 139-k of the New York State Finance Law)
asrequired by the Act. As such, the RF A was a state procurement
governed by Stateprocurement rules set forth in the State Finance
Law.

Responses to the RF A were submitted by 17 applicants on or
before 4 PM on June 30,2014. On August 7, 2014, the Board rejected
one application for failure to follow the proceduresfor submission
as set forth in the RF A. The remaining 16 applicants, including
Greenetrack,participated in a public hearing process, including a
presentation before the Board on September8 and 9, 2014 and
attendance at local, regional hearings (or forums) held between
September 22and 24, 2014.

TH SELE TION

On December 17, 2014, the Board announced the selection of three
casino sites that itwould recommend to the Commission. 3 The Board
issued a written selection document (the

Report ) that is submitted as part of this protest as Exhibit
B.

In its resolution, the Board selected the following casino
sites:

Montreign Resort Casino (Region 1 Rivers Casino Resort at Mohawk
Harbor (Region 2) Lago Resort & Casino (Region 5)

In the Report, the Board identified certain criterion used for
determining its selection. 4

Most of the criteria were set forth in the Act, but the Report
notes the following:

1See, letter from Empire State Development attached as Exhibit A
.

2 See, RFA Section lll.C and Racing, Pari-Mutuel Wagering and
Breeding Law 1312.2.

3 The Board issued a unanimous resolution to that effect on that
date making their action final for purposes of theprocurement.

4See, Report, pages 4 and 5.

3 See, Racing, Pari-Mutuel Wagering and Breeding Law 1320.
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POINT I

IN SELECTING ONLY THREE CASINO LOCATIONS,THE BOARD FAILED ITS
LEGISLATIVE PURPOSE

The Legislature set forth sixteen specific findings and purpose.
2

These included thefollowing:

The state should authorize four destination resort casinos in
upstate NewYork;

Four upstate casinos can boost economic development, create
thousandsof well-paying jobs and provide added revenue to the
state;

The upstate tourism industry constitutes a critical components
of ourstate s economic infrastructure and that four upstate casinos
will attractnon-New York residents and bring downstate New Yorkers
to upstate;

As thoroughly and pervasively regulated by the state, four
casinos willwork to the betterment of all New York. (Emphasis
added.)

The oard Has Failed Its Legislative Mandate

The Board did not have authority to expand the criterion adopted
by the Legislature toevaluate the casino proposals. Nonetheless,
despite the clear legislative findings,

3the Board

arbitrarily and capriciously elected, without disclosed
criteria, to limit its selection to threelocations. In so doing,
the Board, without advance notice and without, violated the
separation ofpowers provision of the State Constitution and usurped
the power of the Legislature. Thisdecision defies credulity in
light of the obligation of such public servants to fulfill their
oath.Accordingly, the Board s selections should be rejected as
inadequate under the Act. Since theAct allows for only one RF A for
all three regions,

4the RF A process should begin anew.

2 See, Racing, Pari-Mutuel Wagering and Breeding Law 1300.

3 That four casino s would achieve the goals of i) creatingjobs
; (ii) added revenue to the state: and (iii) attractnon-New York
Residents and bring downstate New Yorkers to upstate, all for the
betterment of all New York

4 See, Racing, Pari-Mutuel Wagering and Breeding Law 1312.
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The Chief Executive Acknowledges he Board s Failure

Ao ~ Q g R

On December 26, 2014, the Governor wrote to the Commission and
the Board requestinga new RFA process for Region Five, Zone 2
(Eastern Southern Tier/Finger Lakes Region). TheGovernor states
that the criteria for four locations were designed to bring jobs
and newinvestments to communities that need help the most. By
selecting only three casinos, even theState's Chief Executive
states that he believes the Board failed to follow the Act and
failed to docomplete the purpose for which it was appointed. Since
the Chief Executive who appointed eachmember of the Board
acknowledges this failure, the Board should be compelled to follow
theAct. All selections announced on December 17 2014 should be
rejected, the process annulledand a new selection process
commenced.

The ct Does Not Permit A New Process For Only One Region

In his letter, the Governor request that the Board consider
approving a new biddingprocess for Region Five. A new RFA for one
region is not permitted by the Act. 15 Therefore,to comply with the
Act and address the Board's incomprehensible failure to comply with
itslegislative mandate, the only solution is to vacate its
selections and create a new RF A for allthree regions in zone
two.

For all of the foregoing reasons, it is requested that the Board
follow its legislativemandate and (a) site the fourth casino in one
of the three eligible regions after a new competitiveprocess; or
(b) annul all of its site selections and comply with the request of
the Chief Executiveand create an new RFA siting four casinos in
each of the three regions.

POINT II

THE CASINO SITE SELECTION OF THE BOARD SHOULD BE REJECTED
SINCETHE EVALUATION CRITERI DO NOT COMPLY WITH THE STANDARD

REQUIRED UNDER THE STATE FINANCE L W

The RF A is governed by the procurement rules and guidelines
established by the State

Finance Law. 6

The goal of such procurements is to promote fairness in dealing
with thebusiness community. 17 Accordingly, the RFA needed to be
based on:

15 Id. The Board shall issue within ninety days ofa majority of
members being appointed, l request for applicationsfor a gaming
facility license in Regions One, Two and Five in Zone Two,
provided, however that the Board shallnot issue and requests for
applications for any region in Zone One (emphasis added).

6 See, Racing, Pari-Mutuel Wagering and Breeding Law 1312; SFL
163 et. Seq.
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clearly articulated procedures which require a clear statement o
requirements orwork to be performed; a documentable process for
soliciting bids, proposals orother offers; a balanced and fair
method, established in advance o the receipt ooffers, for
evaluating offers

8

The Criterion For Evaluating Proposals o The RFA Was Not
Established Properly

The Act sets forth the criterion for evaluating the RF A 9 as
well as criterion fordisqualifying RFA applicants. 20 The RFA
proposals were all submitted on or before 4 PM onJune 30, 2014. The
Board's final two members, including its Chair, were not appointed
untilafter July 4 2014, and the members did not meet as a complete
Board to discuss, inter a/ia theRFA until August 7 2014. Yet,
according to the Report (and the public comments o the Boardmembers
at their hearing on December 17 2014 followed by their press
conference), at somepoint early in the process 21 but after the
date offers were due, the Board established additionalcriterion as
permitted under PML section 1306, subdivision 3. 22 These
additional criterionwere not disclosed to any potential bidders,
were not set forth in the Act, and were establishedtoo late to
comply with the provisions o the State Finance Law. Moreover, not
only wereadditional, criterion intended to sustain viability o one
site over another, the Board establishednegative criterion that
excluded (i) more than one facility in the traditional Catskills,
as well as(ii) the entirety of Orange County.

The failure to establish a balanced and fair method to evaluate
applications, whetherpositive and negative, prior to the receipt o
offers violated the State Finance Law. Suchfailure created an
environment o review that the Legislature specifically directed
such entities toavoid - that is, a method o measurement for
evaluating the applications created after the f ctand not before
the stated due date. This failure changed the process for Region 2
and weighted ittoward one applicant - Montreign Resort Casino - to
the detriment o eight other applicants inRegion 2.

Further, assuming, arguendo, that the Board could create
additional criterioneliminating eight sites in Region 2 on the
basis o some theatrical belief that in the end, there

17 SFL163.2.

18 SFL 163.2.b,

9 See, Racing, Pari-Mutuel Wagering and Breeding Law 1320.

20 See, Racing, Pari-Mutuel Wagering and Breeding Law 1318.

21 See, Chairman Law's comments Transcript December 17,
2014.

22 See, Report at page 5.
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can be only one, such decision was required to be made before
4PM on June 30, 2014. Thefailure to comply with the State Finance
Law requires the nullification of the process. Since theAct allows
for only one RFA for all three regions, 23 the RFA process should
begin anew.

The Board s Decision Was Not Balanced nd Fair

The Report states that despite the ability of an Orange County
casino to meet the Act'sgoal of maximizing revenues by generating
substantial revenues,

4the Board arbitrarily

determined that:

any additional facility in Orange County could destabilize the
health of a singleproject in the traditional Catskills area.
Therefore, the Board has determined notto recommend the award of a
license to any proposal in Orange County or asecond facility in the
Catskill counties. Moreover, because of their proximity toNew York
City, all of the Orange County proposals resulted in a high level
ofcannibalization of existing downstate gaming facilities 25

Leaving aside (for the moment) the fact that the Board induced
the six Orange Countyapplicants to spend hundreds of thousands of
dollars in a process which the Board secretlydecided such
applicants had zero chance of success in, each of the Orange County
facilities (asnoted in the Report) would fulfill the mission of the
Act and maximize revenues for the State,generating hundreds of
millions more revenue for education and for property tax relief
Yet, theBoard determined without any basis in the voluminous
materials submitted and without publicdebate, to favor one
applicant over another simply because the members determined that
it wouldaffect the likelihood of success of the selected facility.
This conclusion is belied by the gamingreports submitted to the
Board by the selected Montreign Resort Casino, 26 as well as the
reportsof each of the Orange County applicants, all of which make
it clear that two casinos in Region 2would maximize state revenues
and allow both casinos to succeed. Further, if there were to beonly
one casino, the Board should have evaluated the comparative merits
of the Sullivan Countyapplicant versus the Orange County applicants
and not summarily dismiss all Orange Countyapplicants.

The unbalanced evaluation process resulted in the Board becoming
prejudiced to all ofthe facilities in Orange County simply because
of where they were to be located without a

comprehensive review of the financial benefits a facility in
such county would bring to the State

23 See, Racing, Pari-Mutuel Wagering and Breeding Law 1312.

24 See, Report at page 11.

s Id.

26 See, Gaming Market Assessment for Propose d Montreign Casino
dated June 6, 2014 attached as Exhibit D.
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and localities. For example, in the case of Greenetrack - the
only certified MBE in the process -the Board never evaluated the
benefits such a facility would bring to the distressed City
ofNewburgh - a City with one of the highest crime and murder rates
in the country let alone thehighest in the State; the Board never
evaluated the benefits of the facility to the Hudson ValleyRegion
in attracting tourism and businesses across a broad spectrum; the
Board ignored thehealth and educational benefits of the regional
Sports Aquatic Center Greenetrack proposedconstructing to benefit
the children of the region away from the benefits of the
casino.

Instead, the Board created and then followed an unfair and
unbalanced method forevaluating Region 2 applications creating a
bias against the Greenetrack proposal - a bias thatthe Legislature
and the Governor insisted the Board avoid - simply because of where
it waslocated. Apparently, the Board believed that an area of the
State that is designated park land wasmore wanting of a casino
operated by an established racino operator rather than a
casinooperated by an MBE in an urban, primarily minority populated
City in desperate need ofimprovement. This action by definition is
unfair and unbalanced. Accordingly, the RFA and theselections of
the Board must be nullified and the process commenced in a fair and
unbiasedmethod.

POINT III

TH BOARD WAS ARBITRARY AND CAPRICIOUS IN ITS DECISION

The Act sets forth sixteen Legislative findings, 27
including:

1) New York state is already in the business o f gambling with
nine video lotteryfacilities, five tribal class III casinos, and
three class II facilities;

2) New York state has more electronic gaming machines than any
state in theNortheast or Mideast;

3) While the gambling already exists throughout the state, the
state does not fullycapitalize on the economic potential of
legalized gambling;

4) The state should authorize four destination resort casinos in
upstate NewYork;

5) Four upstate casinos can boost economic development, create
thousands ofwell-paying jobs and provide added revenue to the
state;

27 See, Racing, Pari-Mutuel Wagering and Breeding Law 1300.
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(b) gaining public support in the host and nearby municipalities
which may bedemonstrated through the passage o local laws or public
comment received bythe board or gaming applicant; 31

In this way, the Act does not simply authorize the creation o
four additional casino resorts, butenacts a comprehensive scheme to
ensure that additional gaming facilities are sited in a way
thatmaximizes value to the State and local communities, while
minimizing adverse local impacts.Rather than merely shifting
existing revenue streams to new facilities, the Act seeks
tocapitalize on the economic development potential o legalized
gambling, 32 and is premised on

the finding that four upstate casinos can boost economic
development, create thousands owell-paying jobs and provide added
revenue to the state.

The four new casinos are intended to attract non-New York
residents and bringdownstate New Yorkers to upstate. 33 The
Legislature thus specifically directed the Board toconsider local
impact o the casino sites, and empowered it to develop criteria to
assess which

applications provide the highest and best value to the state,
the zone and region in which agaming facility is to be located. 4
Moreover, the Board is specifically required to make
findingsconcerning each proposal with respect to the recapture rate
o gaming-related spending byresidents travelling to an out-of-state
facility, and mitigating potential impacts on host andnearby
municipalities. 35

The Board cted rbitrarily In pplying Its Economic Review

The Board failed to uniformly apply the mandatory economic
activity and businessdevelopment factors, the mandate to maximize
revenue, and the statutory purpose to recaptureout-of-state casino
spending by New Yorkers.

With respect to the Orange County applications, the Board
afforded the cannibalizationfactor so much weight that it
disqualified eight o nine applications in the Region
categorically,including all six applications in Orange County. But
in evaluating ten other applicants and twoother regions, the Board
barely considered - or failed to consider - cannibalization at all,
eventhough cannibalization was much more severe in at least one o
the regions. For example, inRegion 5 the Board ignored the stated
cannibalization rate o 67% o existing racinos and

31 Id.

32 See, Racing, Pari-Mutuel Wagering and Br eeding Law 1300.

33 Id.

34 See, Racing, Pari-Mutuel Wagering and Breeding Law 1306 .

35 See, Racing, Pari-Mutuel Wagering and Breeding Law 1320.
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casinos by the Lago Resort Casino's own consultant. This ratio
far exceeded the projectedcannibalization rate acknowledged by the
Montreign Resort Casino facility in Region 2. InRegion l the Board
ignored the cannibalization impact on the existing Saratoga racino
andrecommended a site less than 25 miles apart instead of three
sites more than 40 miles away.Simply, the Board ignored significant
record evidence, including submissions of expert reportsand
analyses, demonstrating the severity of the cannibalization that
would occur as the result of acasino gaming facility in Regions and
5 and the resulting loss of revenue to the State. There isno
discussion of these reports in the Board's findings, and they stand
unrebutted.

The Board s Arbitrary Decision Ignores he Legislative
Mandate

A key component of maximizing revenues is the potential
cannibalization of existinggaming facilities and the potential
impacts of locating newly licensed Las-Vegas-style casinosnear to
existing gaming facilities. Cannibalization in this context means
the significant shift inexisting gaming revenue from currently
licensed gaming facilities to a newly licensed casino. talso refers
to the loss of economic development and jobs in one area, while
purportedly creatingit in the newly licensed casino's host
community. Where cannibalization occurs, revenues to theState are
not maximized; rather, existing gaming revenue is redistributed in
a manner that isdestructive to both existing facilities and the
newly licensed facility.

An administrative board (such as the Board) is required to
uniformly apply standards andfactors in rendering its
determinations. t is also required to adhere to its prior precedent
inrendering determinations on similar facts. Reaching a differing
determination on similar factsrequires an administrative body to
provide a detailed analysis and explanation for the deviation.A
board's failure to uniformly apply standards and adhere to prior
precedent in rendering adetermination is arbitrary and
capricious.

The Board failed to uniformly consider cannibalization and the
maximizing of revenueswhen it selected the Lago Resort Casino in
Region 5 while categorically excluding allapplications from Orange
County. Specifically, in considering Orange County, without
anyguidance from the legislature or any public debate, the Board
determined that because of theirproximity to New York City, all of
the Orange County proposals resulted in a high level
ofcannibalization of existing downstate gaming facilities. 36 The
Board determined thatcannibalization of downstate casinos,
approximately 60-70 miles away, rendered 90% of the

applications in the Catskills/Hudson Valley Region categorically
ineligible. This decision defiescredulity in light of the Boards
finding that an Orange County casino could generate
substantialrevenues as a result of proximity to New York City. 37
In addition, the Board virtually ignoredcannibalization and the
statutory mandate to maximize revenues in determining the Lago
Resort

36 See, Report page I 1.

37 Id.
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Casino (Region 5) and Rivers Casino Resort (Region 1 to be
eligible even though each ofthose facilities will be 25 miles - or
less - from existing gaming facilities. The Board madeonly one
cursory reference to the potential cannibalization of existing
facilities in the EasternSouthern Tier/Finger Lakes Region, while
simultaneously finding cannibalization was importantenough to
strike out 90% of the Catskills/Hudson Valley Region's
applications.

The cannibalization that would occur if a casino was placed in
Orange County asadmitted by the consultant for the Town of Thompson
s i te i s much less severe than thecannibalization that would
occur to existing upstate casinos in Regions 1 and 5. First,
theOrange County casinos are further away from downstate casinos
(approximately 60-70 miles)than the selected sites in Regions 1 and
5 are from existing gaming facilities (e.g., approximately25
miles). Second, as admitted by the successful Region 2 applicant,
the sheer size of thedownstate population New York City being one
of the most populous cities in the wor l d -would mitigate any
serious potential cannibalization. This is in stark contrast, for
example, tothe rural nature of Region 5 and the gaming market where
the Lago Resort Casino is proposedto be constructed. f
cannibalization were applied uniformly with respect to all
applications, as isrequired, there is no credible way the Lago
Resort Casino could ever be deemed eligible,given that all the
Orange County applications were categorically excluded.

The Board failed to explain the lack of uniformity in the
application of thecannibalization factor. Its findings provide no
rationale explaining how the Location Boardreached different
conclusions on similar facts, and there is simply no evaluation of
the significantrecord evidence by various applicants to the RFA
detailing the opposite conclusions of theseverity of the
cannibalization and the negative impacts that would result.
Generally, where anadministrative board fails to adhere to its own
precedent on similar facts, it usually occurs days,weeks, or months
down the road. Particularly egregious here is that the Board
reversed itsel fsimultaneously, rendering inconsistent
determinations and findings in the same decision. This isa textbook
example of a decision that is arbitrary and capricious.
Accordingly, the Board'sexclusion of entire counties (Orange and
Ulster) due to potential cannibalization while allowingsevere
cannibalization elsewhere should be annulled.

POINT IV

THE BOARD ACTED IN AN ULTRA VIRES MANNER

The use of criterion outside the carefully constructed blueprint
established by theLegislature was an ultra vires act and abuse of
power by the Board. The State Constitutioncarefully sets forth the
branches of New York State government and relies on the separation
ofpowers provision as a check and a balance on the abuse of power
by any one branch. The Board,as an appointment of the Executive
branch, has only those powers which the Legislature
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designates. By establishing additional, secret criterion, by
failing to follow procurement laws,and by ignoring the mandate to
select four casino sites, the Board acted in an ultra vires
methodwhich violated the State Constitution and the Act. This
violation is recognized in the Governor srecent correspondence to
the Board.

The exclusion o an entire County - and six independent
applications - by the Board wasalso ultra vires. This decision is
belied by the record - the report o the Montreign ResortCasino s
own consultant which stated that Montreign, though impacted by an
Orange Countycasino, would nonetheless be successful. And i the
legislature wanted to ban Ulster and OrangeCounties from
consideration, as it did other sites located close to Indian Gaming
Facilities, itwould have said so in the Act. The Board on its own
cannot particularize where its stated reasonis not supported by the
record. Accordingly, the selections made on December 17, 2014
shouldbe annulled and the RF A process started anew.

Remainder o Page Intentionally lank
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CONCLUSION

The Board did not have authority to convert a legislative
directive to select four casinosites into only 3 Simply, three does
not equal four. f he legislature had wanted Orange andUlster
Counties to be barred from the casino process, it would have said
so. The Board sadoption of criteria that effectively barred these
counties from participation in the site selectionprocess is a
decision beyond its authority.

To the extent the Board relies on a provision n the mandate
allowing it to considerimpacts of a site on others, the successful
Sullivan County applicant indicated that the selectionof an Orange
County site would not impair its operations. In fact, their
consultant noted that thesheer size of the New York City market
would negate any real cannibalization. There is nothingin the
record to support the Board s conclusory finding that of a casino
located in Ulster andOrange Counties would inadvertently impact New
York City. Justifying the denial of any site inUlster or Orange
Counties is simply arbitrary and capricious.

For all of the foregoing reasons, it is requested that the
Comptroller (i) annul the selectionand the process established by
the Board in connection with the selection of three instead of
fourcasinos in upstate New York pursuant to the Act and (ii) direct
the Board to establish a newRFA as requested by the Governor
because the Board s actions (a) violated the separation ofpowers
clause of the State Constitution; (b) violated the provisions of
the Act; ( c) violated theprovisions of the State Finance Law
governing state procurements (such as the RFA); and (d)was
arbitrary and capricious.

Very truly yours,

Enclosures
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